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Editing copyrighted materials

On sharing what you can' 2

Wout Dillen’

Paper presented at ‘Academia, Cultural Heritage, Society’ DiXiT
Convention, Cologne, March 14-18, 2016.

At the moment, the issue of copyright in digital scholarly editing is a big mess. In
the first place, this is the case because copyright law is territorial. In other words:
something that is completely legal in one country could be illegal in another. On
top of that, these laws change over time, and usually only in the wrong direction
(Epstein 2002; Goss 2007). And then there are cases where an especially interesting
work threatens to enter the public domain, and the copyright holders start to devise
mechanisms for keeping their control a little longer — see, for instance, the recent
copyright debate regarding the diaries of Anna Frank (Flood 2016). As scholarly
editors, we are expected to take all these issues into account while developing a
digital edition, especially if we want our work to be as widely accessible as possible.
But this is actually very difficult to do because the legal framework we are supposed
to follow is so heterogeneous and prone to change. Rather than going into all the
ins and outs of copyright law, however, this conference paper is written from a more
pragmatic point of view. Say you find yourself in a situation where the materials
you want to edit are still protected by copyright. What are you going to do? How

1 This conference presentation was based on a longer and more detailed treatment of the topic, pub-
lished in Digital Scholarship in the Humanities. This article ‘Digital Scholarly Editing within the
Boundaries of Copyright Restrictions’ by Wout Dillen and Vincent Neyt was first published online
on 4 March 2016 by DSH. The article can be consulted at: https://doi.org/10.1093/llc/fqw011.

2 The research leading to these results has received funding from the European Research Council under
the European Union’s Seventh Framework Programme FP7/2007-2013/ under ERC grant agreement
n°31360911. In addition, the author received funding to participate in this conference from the
People Programme (Marie Curie Actions) of the European Union’s Seventh Framework Programme
FP7/2007-2013/ under REA grant agreement n°® 317436.

3 wout.dillen@uantwerpen.be.
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can we try to work creatively within the boundaries of those copyright restrictions,
to make as much of our academic output available to the largest possible audience?

Background

By exploring how much of their data scholarly editors can still share wizhin the
boundaries of copyright, this paper responds to the popular sentiment in academia
that copyrighting academic output is bad practice, and that the results of scientific
research should be made freely available to the general public by default. Good
examples of this idea are the series of blog posts and The Guardian columns
by paleontologist Mike Taylor who claims that ‘Hiding your research behind a
paywall is immoral’ (2013), or the decision by the UK’s Higher Education Funding
Bodies to introduce ‘an open access requirement in the next Research Excellence
Framework’ (Higher Education Funding Council for England, 2015). Although
these examples were written mainly with more traditional academic output formats
in mind, they can be applied easily to the academic output of scholarly editors, the
most recent realization of which is the digital scholarly edition.

And indeed, at the ADHO conference in Lincoln Nebraska in 2013, scholarly
editor Peter Robinson posited a list of desiderata for scholarly editions, that
included the dictum that ‘All materials (in a scholarly edition) should, by default
be available by a Creative Commons share-alike license’ (2013). Commendable
though Robinson’s ambitious program may be, scholarly editors who work with
modern manuscripts for which today’s copyright and intellectual property laws
are still considerable issues may feel the need to nuance this statement. While I
certainly agree that Robinson’s desideratum is a laudable goal that should be pursued
whenever possible, the fact remains that it is often unattainable. By arguing that all
digital scholarly editions should by default be made available under a CC-BY SA
license, Robinson neglects the fact that this license is not necessarily the editor’s to
give. While this may prevent the data from being re-used outside the walls of the
edition, it should not diminish the value of the data, nor of the functionality that
was built around those data. To illustrate this point, the paper zooms in on the
practices of a couple of projects that work with copyrighted materials, to see how
they deal with this situation.

Curation

The first step in the creation of any scholarly edition — be it digital or in print — is
to find an interesting corpus of texts to analyse. Obviously, the ideal situation here
would be that the texts of the source materials have entered the public domain,
and that high-resolution scans of these materials have been made freely available
under a Creative Commons license (see for instance Pierazzo and André 2012).
But for scholarly editors working with even more recent materials, conditions
are usually less favourable. When copyright restrictions come into play, careful
negotiations with authors or the executors of their estates become a crucial aspect
of the contractual agreements between what is already a large group of people with
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a wide range of (commercial and non-commercial) interests: scholars, memory
institutions, publishers, and funders.

The same holds true for the Beckert Digital Manuscript Project (BDMP; Samuel
Beckett. Krapp’s Last Tape / La Derniére Bande: a digital genetic edition) for example.
At the moment, the BDMP has secured a contract regarding the acquisition
of scans with a number of holding libraries, and hopes to strike up even more,
similar collaborations in the future. These agreements allow the project to request
high resolution scans of the necessary documents for scientific purposes, and to
incorporate them into the edition. As with most digital editions, these facsimiles
form a crucial part of the BDMP’s publication. But what is of course even more
important for the edition is the text those facsimiles contain. And the copyright of
those texts currently belongs to the Beckett Estate — where it will remain for quite
some time to come.

This is what makes a good relationship and workable contracts between
Digital Scholarly Editing projects and authors™ estates (or their representatives)
so important: if reports of troubled relations between scholarly editors and the
Joyce Estate for instance teach us anything, it is that a project on such a scale
covering an important contemporary author simply would not be possible without
it. Thankfully, in the case of the BDMP, all parties involved have realized that
the future of scholarly editing is digital, and that the scholarly augmentation of
Beckett’s legacy will only increase the interest in his works — academic or otherwise.
That is why the Beckett Estate agreed to give the directors of the BDMP the
license to publish their genetic edition of Becketts manuscripts online, as long
as this happens behind a paywall that pays for the license. Still, /imited access
is better than 7o access; and because the BDMP’s contractual agreement with
holding libraries and the Beckett Estate stipulates that each of the collaborating
institutions is granted institutional access to the edition, this means that there is
still a considerable group of people who can access the edition free of charge.

Public Access without a Public License
A different approach to this problem is the one that the Woolf Online project
has taken (Woolf 2013). This project aims to offer a genetic edition of Virginia
Woolf’s 7o the Lighthouse in the form of a digital archive that combines transcribed
facsimiles of Woolf’s manuscripts, a number of the work’s editions, extracts from
diaries and letters, photo albums, critical reviews, etc. — all of which can be accessed
by anyone who visits the project’s website. Obtaining the license to publish these
materials is in itself already quite an achievement, since the edition incorporates a
range of different kinds of materials belonging to a number of different copyright
holders. But we have to keep in mind that scholarly edition does not meet the
requirements of Robinson’s third desideratum either. Although the Woolf Online
project has acquired a license to offer its users free access to its materials, those
materials are not allowed to leave the project’s website.

As it is clearly stated on the project’s Copyright Notice, the ‘material is
provisioned for online publication and reading only at Woolf Online and may not
be copied, distributed, transmitted or otherwise altered or manipulated without
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the express permissions’ of the copyright owners.* This means that the edition’s
users will not be able to publish the project’s data in a new interface, as in the
reusable future Robinson envisions. But the question remains how important this
final step is to enable further research. Developing a Digital Scholarly Edition,
scholarly editors will want to build the best possible environment for their readers
to fully appreciate the nuances of the materials they are editing, and to distribute it
in such a way that it may be a useful foundation for others to build their research
on. To achieve this goal, Creative Commons licenses are useful, but not strictly
necessary.

Sharing What You Can
It can be recommended, however, to make academic data that is not bound to
copyright restrictions publicly available under as public a license as possible. The
most obvious example in this category is metadata. Short of copying their contents,
researchers are allowed (and could be encouraged) to describe the resources they are
studying in as much detail as they desire, and to share their findings — preferably
in a standardized format like RDE. But we can do even more. For researchers who
are working with similar data, the steps we take to achieve our results can be just
as valuable as the results themselves. Like metadata, a project’s documentation,
for example, can contain a wealth of harmless information about the project that
may be of use for other researchers. In the case of Digital Scholarly Editions, the
TEI for example already provides a standard format to share this information: the
ODD (or: One Document Does it all). A file that combines a TEI-XML validation
schema with human readable schema documentation in a single XML file.
Recognizing the potential of this kind of information for other scholarly editing
projects, the BDMP recently put its own documentation online for consultation
in the form of a digital Encoding Manual.’> The basis of this documentation was
a cheat-sheet designed by my colleague Vincent Neyt that helped the projects
contributors transcribe Beckett’s manuscripts. In collaboration with Vincent, I
have expanded this document to include validation information, more examples
and explanatory text, more information on encoding practices in general, and the
BDMP’s ODD validation schema. This way, the project’s collectively cultivated
expertise does not go to waste, but may help to support (or even initiate) other
research instead.

Fair Use

The above was written from a position that takes an absolute view on copyright:
namely that nothing that is not protected through copyright may be copied and
distributed in any way without the express permission of the copyright holder.
But that is of course not exactly true: there are exceptions to the rule that make it
possible to share copyrighted materials (to a certain extent), notably by means of

4 http://www.woolfonline.com/?node=about/copyright.

5  http://uahost.uantwerpen.be/bdmp/.
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the fair use doctrine. The problem with this exception, however, is that it is open
to interpretation and assessed on a case by case basis, taking a non-exhaustive list
of vague criteria into account.® Still, there are some basic rules of conduct that
can be followed to help minimize the risk of litigation to an acceptable degree.
For example, using only the most relevant passages of a copyrighted work strictly
for research purposes in a non-commercial environment can already go a long way
towards convincing copyright holders that the odds would be against them if they
decided to pursue the matter legally. This is a strategy we have tried to apply for
the Lexicon of Scholarly Editing we are developing at the Centre for Manuscript
Genetics.”

Instead of writing its own definitions, this lexicon aggregates citations in
academic outputs (journal articles, monographs, etc.) that are relevant to each of
its entries. This way, the passages quoted in the Lexicon can be used to develop
a better understanding of certain problematic concepts; to discover what those
concepts are called in different languages; and to help textual scholars develop
more nuanced arguments in their own writing. In order to publish these citations
under the purview of the fair use doctrine, we try to make sure that: (1) the
materials are used for research purposes; (2) we only use small fragments — usually
only a fraction of the full text; (3) these fragments are attributed consistently to
their rightful owner; (4) the use of the fragments only furthers their original aims:
namely to further scholarly research; and (5) all of the above is published in a
transparent, non-commercial research environment.

Conclusion

In conclusion, I would argue that scholarly editors often still have plenty of room
within the boundaries of copyright restrictions for the publication their Digital
Scholarly Edition, and all of the ancillary data they produce along the way. This
means that the limitations posed on copyrighted materials should not be a reason
for academics to stop using those materials. Quite to the contrary: they should be
an incentive to make them available for further research by any means possible.
There is no reason to put off trying to answer the research questions we face today
— especially if we already have the technology to do so. If that means forgoing a CC
BY-SA license, or setting up a paywall, so be it. In that case, editors will have to
accept the challenge to convince their readers that their corpus is worth consulting
in spite of those limitations.

6 htep://www.copyright.gov/title17/92chap1.heml#107.
7 http://uahost.uantwerpen.be/lse/.
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